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Ref. : ECED/TA/PhD/Services






            Brussels, May 28, 2004

Subject : Proposal for a Directive on Services in the Internal Market

Dear Sirs,

The European Commission proposed in January 2003 a Directive on Services in the Internal Market, which aims at realizing the Single Market in the sector of services, by freeing EU companies from the burden of “red tape”, meaning the legal and administrative barriers, and restrictions when trying to operate in other EU countries.

Those barriers currently occur both when service providers from one Member State wish to establish themselves in another Member State (set up a permanent presence there) or when service providers wish to provide a service from their Member State of origin into another Member State, for example by moving to the other Member State on a temporary basis or by providing cross-border services.

Since the service businesses covered by the proposal account for at least 50% of all economic activity in the EU, a lot of companies and businesses will be subject to this Directive, which caused already a great amount of upset and criticism by the concerned actors, professional organisations, trade unions and even governments.

1. Which services and businesses are covered by this proposal?
The proposed Directive covers any business activity that constitutes a service (as opposed to goods), provided both to consumers and to businesses, except in the areas of financial services, telecoms and transport (since there are already specific EU initiatives) or the services provided directly by public authorities for free, in fulfilment of their social, cultural, educational or legal obligations.

Different types of service provision are defined in the Directive, notable those provided at a distance from the home country of the service provider (for example over the Internet, by phone or through direct marketing), those where the provider is present permanently or temporarily in the country where the customer is located and those where the customer travels to the country where the service is to be provided (such as hotels, theme parks or other tourist attractions, as well as health services). 

So the services covered include, among many others, professional services (such as consulting, architecture, engineering or legal advice), business services (technical testing, data processing, trade fairs…), security services, environmental services, hotels, restaurants, entertainment, health services and, important for our sector, distributive trades, namely retail services.

It also includes services provided by regulated professions (such as medicine and legal and fiscal advice, for which specific professional qualifications are needed), but these are also covered by other existing Community provisions, which need to be respected as well.

According to the opinion of the Commission, the bulk of these service businesses in the EU are small and medium-sized enterprises (SMEs), who are at the moment discouraged to expand their activities to other Member States because of the large amount of barriers and restrictions they need to overcome, before being able to conduct a cross-border economic activity.

Therefore, the proposed Directive aims to create a real and effective Single Market in services by requiring Member States to eliminate a number of national restrictions and barriers which currently prevent businesses from offering their services across borders or from opening premises in other Member States.

This would increase competition, since it would stimulate more cross-border service activity and give efficient businesses new opportunities in new markets, which would lead to more jobs, reduce prices, and encourage innovation, all to the benefit of the SMEs.

As said above, not everyone (especially not the businesses) is convinced by these benefits according to the European Commission, since realising an effective single market involves a great deal of harmonization, which brings about the question to what common standard (the highest or the lowest) of protection such harmonization will be conducted.

2. Main changes envisaged by the proposed Directive.

The Directive would make it easier to establish a service business in a Member State, other than the one of origin, by for example prohibiting Member States to subject a service activity on their territory to discriminatory requirements based directly or indirectly on nationality or on the place of the registered office of a company.

Also complex, lengthy and costly authorisation and licensing procedures would disappear, leaving only procedures that have to be based exclusively on objective criteria, known in advance.

Calling for a large-scale administrative simplification process and modernisation of national restrictions, the proposal would cut excessive paperwork by limiting the number of documents required and establishing electronic procedures.

Furthermore, it would provide for “single contact points” (one-stop shops) per Member State, where businesses could obtain all necessary information and complete all formalities necessary to set up premises in that particular Member State, so they would no longer have to deal with a lot of different authorities and lengthy waiting periods.

As well as making it easier for service businesses already established in one Member State to establish themselves in others, the Directive would also help service providers who do not wish to establish themselves, but instead just to provide their services across borders, from their existing base.

To this effect, the “country of origin principle” would be implemented in practice (however with a number of important exceptions and derogations), meaning that once a service provider is operating legally in one Member State, it can market its services in others without having to comply with further rules in the “host” Member States, and the Member Sate of origin would also be in charge of supervising the provider and its services in those other Member states.

Another objective of the proposed Directive is to increase trust in cross-border services, and for that reason it would establish some basic common rules applicable throughout the EU, in particular by requiring appropriate professional indemnity insurance for services giving rise to particular risks, and by foreseeing better information for the service users and consumers about the services that they can benefit from in other Member States and their terms and conditions.

Since the Directive takes account of the specific nature of certain service activities, the regulated professions, which require the maintenance of certain professional ethics and the recognition of qualifications, were considered in particular, resulting in the abolition of outdated and disproportionate bans on advertising for such professions, and calling on professional associations to draw up European codes of conduct.

Because of the fact that services include the distribution on the retail level of trade, and that some of the professions our sector encompasses, such as the importers, distributors and repairers of construction machinery, can be considered as professions to which access is regulated on the European or national level, this clearly shows that the proposed Directive will bring about a lot of changes to the situation as we know it, be they positive or not. 

3. Role of the Member States 

It is up to the Member States to designate the proper national authorities that will govern the provision of services, but the Directive also seeks to ensure that national authorities exchange information and work much more closely together, thus replacing the current duplication of national regulations and controls with a much more coherent system.

To improve cross-border enforcement and redress, there would be a clearer division of supervisory roles between the Member State of origin and the host Member State and easier access for national authorities to each other’s information on services and providers.

This improved administrative cooperation would also facilitate control in the case of “posting” of workers, where a company in one Member State sends workers temporarily to another Member State to provide a service, since those service providers would have to respect the law of the destination country in terms of minimum pay and other working conditions, in compliance with Directive 96/71/EC.

The approach of the proposed Directive is to establish a general legal framework which would benefit a wide variety of services while taking into account the distinctive features of each services’ activity or profession.

This framework is based on a dynamic and selective approach which involves the immediate removal by the Member States of barriers to trade in services which are clearly unjustified, such as nationality restrictions.

Subsequently, for barriers that are not so easily dismantled, the Directive calls for a major screening exercise of a certain number of requirements to be undertaken by the Member States, together with the Commission, to assess their compatibility with EU law. 

This process would oblige Member States, within a short fixed period of time, to evaluate a long list of such requirements, in reports that would be made public and inspected by the other Member States, the Commission and stakeholders, such as national consumer associations (creating a sort of “name and shame” process), so that this system of exchange of best practices should make possible the progressive and coordinated modernisation of national regulatory systems for service activities.

4. Timetable

Although it is just a proposal for the moment, the Commission hopes that the Directive will be adopted in time to enter into force in 2007, which means by then each Member State would have the Directive transposed into national law.

By 2007, each Member State would have to: 

· guarantee in its legislation the free movement of services from other Member States and consequently adapt any rules that would hamper such movement;

· simplify authorisation schemes, ensuring that authorisations are subject to objective criteria known in advance;

· eliminate from its legislation a number of requirements placed on service providers, which are clearly unnecessary or disproportionate and thus prohibited in the proposed Directive;

· draw up a report (subject to mutual evaluation by the Commission and other Member States, and stakeholders) evaluating a number of other requirements listed in the Directive which may significantly and unjustifiably restrict the development of service activities.

By the end of 2008, the Commission would draw up a synthesis report which could lead to other EU-level initiatives where necessary, and each Member State would need to complete its simplification of the administrative procedures and formalities to which service activities are subject, particularly by means of single points of contact and the use of electronic procedures.

In addition, the Commission hopes to achieve a genuine Internal Market for services, to the benefit of service users and end consumers, by 2010.

5. Conclusion

As said above, there is already a lot of criticism by national governments, trade unions and trade federations against this proposal, since its all-encompassing, general and extremely liberalist approach causes a lot of concern, considering the high level of social and economic standards some of the Member States have achieved in the competitive area of the provision of services.

Contrary to the normal effect such harmonisation in all Member States would cause, meaning a common standard based on the highest level of achievements in a Member State, this Directive would, in the name of competitiveness, level the standards to those of the most permissive Member State, putting in jeopardy all the requirements for social and economic protection of businesses, employees and consumers some Member States have achieved.

In the light of the recent enlargement, this would mean that most of the bigger companies will move to Eastern-European Member States, where government involvement is minimal (and salaries are low), and establish themselves there, while conducting their business with a lot less costs throughout the whole EU.

Therefore it is very doubtful that small and medium-sized businesses, which are mostly focused on their national markets, will benefit much from this Directive, only the multinationals will, so the SMEs will be subject to a lot more and unfair competition, which is hardly part of the advantages the Single Market is supposed to offer.

The “country of origin” principle seems quite dangerous, since it entails the fact that when an enterprise or regulated profession is established according to the legal requirements for access and exercise of any Member State, it can never be demanded to comply with other, stricter, rules when offering their services in the other Member States.

On top of this doubtful liberalisation, it is also the Member State of origin which will be responsible for supervising the service provider, including the surveillance on the services provided in the host Member States, without the Directive further mentioning how and by what kind of authorities such supervision should be realized, causing some actors to call out for a well-equipped European inspection service.

In the case of regulated professions, by which some of the professions in our sector can be considered, the mutual recognition of qualifications as well causes similar levelling concerns, since it would allow “accredited” repairers, managers or entrepreneurs of permissive Member States, which will not have had the same training as their “colleagues” in stricter Member States, to operate at the same level, with the same qualifications, in those stricter Member States, thus resulting again in unfair competition.

It is not too late for us to react to this proposal, since it is on hold for the moment because it needs to be adopted in co-decision by the Council and the European Parliament, which will convene for the first time, in a new composition, after the upcoming elections (so that would be at the earliest in July 2004).

So even though the Commission hopes to have this Directive adopted in 2005, there are still a lot of options to force changes to the original proposal, notably by lobbying with Members of the new European Parliament, and considering the amount of pressure and initiatives from all sorts of actors, it is quite possible that some of the most feared provisions of the Directive will be changed or weakened.

The full texts of the proposal and the assessment by the Commission of its impact on the Internal Market are available at: 

http://www.europa.eu.int/comm/internal_market/en/services/services/index.htm
If you require any further information, please do not hesitate to contact the secretariat.

Yours sincerely,

For ECED,

T.ANTONISSEN                                                                              

Deputy Secretary General   
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