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Ref.: Eced/TA/PhD                                                                               April 27, 2004

Subject: New Competition Policy in force as from May 1, 2004

Dear Sirs,

As from 1st May 2004, the long awaited and debated radical reform of the current competition rules in the EU will come into force (it started with the adoption on 16th December 2002 of the Council Regulation 1/2003 on the implementation of the rules on competition laid down in Articles 81 and 82 of the Treaty, which triggered the practical application of this reform).

I. Introduction

This first reform in 40 years of the enforcement of the ban on restrictive agreements such as cartels and abuses of dominant positions, provided for in Articles 81 and 82 of the EU Treaty, will be applicable on the same date as the official enlargement to a Europe of 25 Member States will take place. 

This is of course not a coincidence, since the national competition authorities of the 10 acceding countries have been involved in the development of these new competition rules, and will have a large role to play in the future.

In addition, on 1st May as well, the new European merger control law (Merger Regulation 139/2004) for mergers and acquisitions that have an impact in the Union, will replace the current Merger Regulation that has been in place since 1990. 

Important reforms are also underway in the State aid field, in particular concerning the new guidelines for government rescues of companies in trouble and the introduction of an economic test for the assessment of cases of lesser concern, that will limit the intervention of the Commission.

The new Antitrust Regulation (Regulation 1/2003), which replaces the enforcement rules adopted by the EU in 1962 (Regulation 17/62), is designed to give the Commission new antitrust powers and procedures for an enlarged and more mature European Union. 

This new enforcement system, based on the experience the Commission and the EU actors (meaning the national authorities and the companies operating in Europe) have acquired during more than 40 years of competition policy, will ensure more effective enforcement of the EU competition rules in the interest of consumers and businesses while reducing bureaucracy.

II. Regulation 1/2003

1. As one of the most important changes, Regulation 1/2003 abolishes the prior notification to the Commission of anti-competitive business agreements, a system that was in force for more than 40 years, and lead to literally thousands and thousands of obligatory prior notifications of contracts and agreements between enterprises.

Although the administrative formalities were quite burdensome, this notification system had the enormous advantage that, after notification, the agreement was considered provisionally valid under EU Competition Law, at least till the Commission made a decision on its validity (which could take years!).

This advantage will however disappear after 1st May 2004.

2. In the new system, Articles 81 and 82 will become directly applicable in all the Member States, meaning that they can be invoked by companies and individuals, in all proceedings before national competition authorities and national courts, who will gain a lot more power to apply (European alongside national) competition law in cases that take place on their territory, but that have an effect on trade between Member States. 

As a consequence, all businesses will bear the sole responsibility for the conformity of the content of their contracts and their actions to Articles 81 and 82, and all other regulations and guidelines that are part of the acquis of EU Competition Law.

This decentralisation will allow the Commission to better focus its enforcement activities on those anti-competitive agreements and practices that are particularly harmful, such as cartels and major abuses of dominant positions. 

3. The new Regulation 1/2003 does however not modify the system of “Block Exemption Regulations” as such, since all those regulations currently in force were adopted by the Commission in view of their new competition strategy, and are therefore a major part of this new Competition Policy.

In other words, the Block Exemption Regulations such as Regulation 1400/2002 (for distribution and services contracts in the automotive sector) and the more general Regulation 2790/1999 (for vertical agreements in all sectors, which do not have a more specific Regulation), both valid till 2010, are instruments providing legal certainty for a great number of businesses concerned.

This because all distribution contracts that are today in conformity with the rules of these Block Exemption Regulations (rules which should be very well known by all involved businesses!), are still legal under the new Regulation 1/2003, so they do not have to be reviewed in particular.

4.  However, an important change will be that the national competition authorities and the national courts will have more power to exercise control over the application of these Block Exemption Regulations, and since businesses and individuals are now encouraged by these authorities to express whatever complaints they might have on the practice of other businesses, all companies should still be very careful not to infringe any of the rules on competition.

In order for this system of more national powers to work, closer cooperation between the 25 Member States’ competition authorities and the Commission was necessary, and therefore the European Competition Network (ECN) was launched, more than a year ago. 

This cooperation has led to the adoption by the Commission on 30 March 2004             of the so-called “Modernisation Package”, a set of six new notices and an implementing regulation that will complete the new legal framework, and can be viewed on the website of DG Competition. (http://europa.eu.int/comm/competition/antitrust/legislation/)

III. The new Implementing Regulation and the six Notices

1. The new Regulation relating to the conduct of antitrust proceedings by the Commission contains detailed rules on a series of important aspects of the Commission’s procedures such as hearings, complaints and access to file.

In annex, it contains a so-called “Form C”, the standard form for the lodging of complaints with the Commission on possible infringements of Articles 81 or 82, which is to be used by natural and legal persons who can show a legitimate interest, and Member States.

This form asks the complainant to provide all necessary information to the Commission on its own identity, on the undertaking(s) giving rise to the complaint, on the alleged infringement and evidence, on the finding sought from the Commission and the legitimate interest, as well as on the question if another national competition authority or court was approached on the matter.

2. The Notice on Cooperation within the Network of Competition Authorities reflects the new quality of close cooperation between public enforcers in the European Union, since it provides guidance on their work-sharing, on mutual information and on the exchange of information for the use in evidence. 

Of particular importance is the possibility for leniency applications in cartel investigations and the fact that information will not be shared with the network without the consent of the applicant, this to allow undertakings that help the competition authorities to discover forbidden agreements or practices, to obtain immunity for possible sanctions enforced upon the other undertakings involved. 

To ensure this, the Commission will soon publish a list of the Member States that have signed a declaration to this effect.

3. Since undertakings and citizens will be able to invoke the competition rules before national courts, the abolition of the notification system removes an important obstacle to private enforcement. 

To serve as a practical tool for national judges in this context, the Notice on the co-operation between the Commission and the national courts was issued, providing for the tools for cooperation foreseen in Regulation 1/2003. 

4. In order to encourage citizens and businesses to come forward with information on suspected infringements of the competition rules and to choose the most appropriate authority to lodge their complaint, the Notice on the handling of complaints by the Commission explains both the possibility to provide market information to the Commission in an un-bureaucratic way and the procedures applicable to formal complaints, and it also explains how they will assess these complaints.

5. To make sure it is understood that the Commission will remain open to discuss specific cases with undertakings where appropriate, the Notice on informal guidance relating to novel questions that arise in individual cases sets out details about the new instrument of “guidance letters”.

Such Guidance Letters will be published to provide assistance where genuinely unresolved (novel) questions of EU competition law make it difficult for businesses to assess their agreements or conduct under the known rules.

6. The Guidelines on the effect on trade concept summarise the extensive case law of the Community courts on this jurisdictional criterion that determines the reach of Articles 81 and 82 vis-à-vis national competition laws. 

This to provide guidance to businesses, and to help the Member States’ courts and competition authorities to apply the European competition rules to all agreements and practices which may affect trade between Member States.

7. And last but not least, the fact that Article 81(3) can be directly invoked by undertakings before national courts and competition authorities and no Commission statement is needed on this matter, signifies that the agreement, decision or conduct in question must be found legal if the party can show that it fulfils the conditions that are described in this article. 

The Guidelines on the application of Article 81(3) set out the proper methodology in order to develop a coherent framework for the courts and competition authorities, and provides guidance to businesses on the application of each of the four conditions, contained in Article 81(3), which an agreement that has anticompetitive effects needs to fulfil to be found legal nonetheless, because it produces sufficient countervailing benefits that are passed on to the consumers. 

This notice does no replace but complements the extensive guidance already available in Commission Guidelines on particular types of agreements, in particular the Guidelines on horizontal cooperation agreements and the Guidelines on vertical restraints.

To remind you these four conditions in Article 81(3) to declare particular anti-competitive agreements and restrictive practices compatible with the common market (and which form the basis for all the Block Exemption Regulations the Commission issued in view of the new competition policy, such as Reg. 2790/1999 on vertical agreements, Reg. 1400/2002 on distribution in the automotive sector, and the recently published Regulation 772/2004 on Technology Transfer Agreements):

Any agreement between undertakings or any concerted practice, normally forbidden and automatically null and void because infringing Article 81(1) EU Treaty, shall be considered allowed under competition law if it:

· contributes to improving the production or distribution of goods or to promoting technical or economic progress;

· allows consumers a fair share of the resulting benefit;

· without nevertheless imposing on the undertakings concerned restrictions which are unnecessary to the attainment of these objectives;

· nor affording such undertakings the possibility of eliminating competition in respect of a substantial part of the products in question.

IV. Conclusion

It is very important for businesses today to understand and be able to work with articles 81 and 82 and the new rules and guidelines from the Commission, since it is now up to them to make a “self assessment” of the validity of their agreements and practices under the Competition Law.

Businesses cannot rely anymore on the protection of legality a notification to the Commission offered them (at least till the Commission had made a decision on the notified agreement), but have to judge for themselves if they are obeying the rules, which they should know very well, since the rules themselves haven’t changed since 40 years.

Therefore, businesses should not take this responsibility too lightly, because now the national competition authorities (on their own initiative or acting upon a complaint from another undertaking or a consumer) and national courts (when conducting judicial review on a decision from a competition authority, or as well acting upon a complaint from another party, thus better insuring private enforcement) will exercise close monitoring of the application of competition law on their national markets. 

Furthermore, the Commission has been strengthened in its role as coordinator, guide to both public and private actors, and ultimate decision maker, when it comes to enforcing this new and extensive reform of the competition policy.

Fortunately, in our sector the distribution is regulated by the Block Exemption Regulation 2790/1999 on Vertical Agreements (which stays in force till 2010), so the only changes will occur in the extension of powers of the national authorities of the 25 Member States that can now decide on the compatibility of these distribution contracts with the Regulation, and the creation of more possibilities for competitors and consumers to address complaints on the restriction of free competition, to either the national competition authorities or the national courts, or even to the Commission itself (using the earlier discussed “Form C”).

For future reference, Regulation 1/2003, the Regulation on the procedures and the 6 Notices can be consulted and downloaded from the website of the European Commission at (http://europa.eu.int/comm/competition/antitrust/legislation/).

If you require any further information on this subject, please do not hesitate to contact the secretariat.
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