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SUBJECT: PUBLICATION OF NEW SERVICES DIRECTIVE
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(“former Bolkestein directive”) 

 Implications for equipment distributors
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Can a Bulgarian, Pole or Romanian set up a distribution point of equipment   in your country without extra formalities?

The new directive replaces the principle of the country of origin as laid down in the Commission's original project (“Bolkestein directive"), which set out by applying the precept of an obligation incumbent on Member-states to remove all obstacles blocking the way of service-providers from other Member-states. Moreover, social services are partially excluded from the directive's field of application and it does not affect the existing right to work in Member-states. This is what can be read in the new directive published on 27 December last in the official Journal of the European Community.

The project was presented before the Parliament and Council for the first time in 2004.  Its aim was to give shape to the fundamental European freedoms laid down by treaties. Free movement of services clashed head-on with administrative, legal, bureaucratic and protectionist obstacles that were to be abolished. The Parliament had approved the project, but had to satisfy itself that opening up the market in services would not affect social-services arrangements, nor the rights of consumers or companies in cases of disputes.


The Council adopted the final version in its entirety, once it was thoroughly revised by the Parliament.  The text seeks to strike a balance between the positions of the legislation's advocates and adversaries, and includes rules that take full account of the interests of consumers, workers and service-providers.  The legislation will finally come into effect throughout the EU in 2010.  This will make it possible to set up service-providers and their business activities in other Member-states. The provision of such services in other Member-states will thereby be made easier.

In forthcoming months, your organisation should monitoring the way in which the ministry of the Economy applies the directive in practice, and how the sector strikes a balance between the free flow of services within the trade and  repair of machinery and associated sectors on the one hand, and fair competition and minimum market-access conditions for new foreign start-ups (selling, repair and  maintenance, rental firms, etc) on the other, in accordance with the directive. 

Source: DIRECTIVE 2006/123/CE OF THE EUROPEAN PARLIAMENT AND COUNCIL, of 12 December 2006, relating to services across the internal market (Official journal of the EU, L 376/36.)

1. What's it all about? (background and history)

The principle of the free movement of goods, services and flows of money was a basic precept of the Treaty of Rome, but several countries have retained significant barriers impeding the free movement of services on the ground. The much-debated Bolkestein directive falls within the purview of the Lisbon agreements, aimed at constructing a highly-competitive Europe, and indeed creating 600,000 new jobs by liberalising the scope of services. These make up 70% of EU Member-states' GDPs, but only 20% are provided throughout the community. A number of green and white papers by the European Commission devoted to this subject cite various barriers, such as local regulations, the behaviour of official bodies in relation to services, a lack of trust on the part of Member-states, also  protectionism.

The first radical project dates from January 2004 and was the brainchild of European commissioner Bolkestein and his staff. Its aim was to put forward compelling, creative proposals and to force a breakthrough. The project was widely criticised by Member states for the Commission's failure to support it wholeheartedly. The European elections that followed were used in the election campaign to derail the project entirely and led to two referenda on the European Constitution producing rejections. The effects on social and employment law and the possible liberalisation of duties that are usually governmental tasks associated with the principle of the country of origin (feared by many companies) were brought about thereby.

After the European elections, the European Parliament was free to amend the detested project and worked out a directive that was acceptable in its entirety. In November 2005, the project as revised by the Commission was submitted to the Parliament. In February 2006, the Council of Ministers, under Austria's presidency, approved the second reading of the project approved by the European Parliament and Commission.  

Many people thought the Treaty of Rome was sufficient in itself, but EU Member-states failed in some instances to respond with alacrity to many judgements issued by the European Court of Justice.

2. Definition of services and scope of applicability

By the term “services” we mean: provision of services against payment by a third party (both B2B and B2C.) Examples of these are: management, tests, laboratories, maintenance, advertising sector, tax and legal advice, distribution, car rental, travel agencies, sports centres and construction.

Exceptions relate to public utilities: justice, education and healthcare etc, also electronic communications, audio-visual services, transport and ports, utilities (postal service, electricity, water, gas, waste-processing), housing, emergency assistance for people in difficulty,  surveillance services, notaries, bailiffs and parts of the work of lawyers, legal debt-recovery, registration of vehicles leased in another European Member-state.

In the fields of international privacy law (IPL) (the law applicable to international disputes), criminal law and employment law, nothing changes!
Work under secondment (in construction) and social-security work are not affected by the directive.

3. Converting the directive into practice

European Member-states must confine themselves to specific tasks. Thus, national administrations (in our own country, the SPF of the Economy) must examine the “conditions of access to the profession” and bring them into line with the requirements laid down by the directive. The European Commission can standardise forms (applications for access to the profession). To facilitate movements of services, Member-states must set up a single gateway so that potential service-providers will be able to work quickly and efficiently in any member-state, including electronically, in order to  monitor and achieve market accessibility. 

Administrations must be contactable remotely and conduct formalities anywhere inside the European Union. 

It is permissible to impose conditions of access on certain activities for some professions, but they may not run counter to the principles of non-discrimination and the greater-good imperative (restrictions that are justifiable on public-order grounds, public-safety grounds, public-health grounds or protection of the environment) and the principle of proportionality. (Conditions designed to achieve the intended goal and which do not go beyond that which is essential in order to achieve that goal).

Member-states must notify the European Commission by means of a report on their conditions of access to the profession. The European Commission seeks to achieve transparency throughout the EU.

The requirements laid down address the following criteria:

· A permit must be for an indefinite duration;

· It must be issued within a reasonable timescale;

· The economic criteria must apply universally (i.e. not on a case-by-case basis);

· Where it is necessary to take out insurance, there must be a free choice of insurer.
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4. 
Important statements and principles with a view to the conversion of the directive into practice 

The original principle of application and control of legislation of the country of origin has been repealed. It has been amended and replaced by article 16 of the services directive, known as the principle of liberty. Member-states have a duty to open up their territory to service-providers and to remove certain barriers, such as permits, affiliation to a professional association or the imposition of a specified infrastructure. The only derogation allowed relates to conditions of safety and security.

Our own access to the profession is already based in part on these criteria.  Each organisation should  ensure they comply with the most recent conditions of access to the profession, applicable to new arrivals from abroad.

Suppliers of services cannot be discriminated against; they are entitled to information and to request that information. Member-states may also impose a professional-liability requirement on some professions, whether insured or not.  No additional prohibitions may be imposed on liberal professions, nor may such rules be imposed on advertising. Nor can multi-disciplinary activities be prohibited.

Conversion into practice remains complicated, and Member-states must co-operate with their Ministry of Economic Affairs in the IMI network, charged with facilitating information exchange among the various Member-states. 

Member-states must have converted the directive by 28 December 2009.
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